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1.1 Access of children to complaint filing procedures 

The legislation in force stipulates for different rights of the children related to filing reports and complaints about offences, depending on their age: for those under 14 and those between 14-18 years old.

According to the provisions of article 75 paragraph 2 of the Criminal Procedure Code “The following are considered as lacking legal capacity during criminal procedure: …the victim, the civil party under the age of 14”.

Based on these legal provisions, child victims of an offence who are under the age of 14 are not able to file a complaint or report in order to initiate criminal prosecution independently. Such actions can be made through a legal representative only.

“Legal representatives of the victim, damaged party, civil party, suspect, accused shall be parents, adopters, custodians, guardians who represent the interests of the participants in the criminal procedure who are underage or irresponsible” article 77 paragraph 1 CPC. 

In some cases, the criminal prosecution body or the court of law can recognize a minor of 14 years old capable of exercising independently rights and obligations granted to the damaged party within a criminal procedure (article 75 paragraph 6 of CPC). 

For a child aged between 14 to 18, the criminal legislation recognizes a limited legal capacity
, and the law expressly stipulates the procedural actions that a minor has no right to undertake without the agreement of his/her representative. According to article 76 paragraph 3 CPC, these actions are the following:

· to withdraw the claim regarding the act of damage against him/her;

· to reconcile with the injured party, suspect, accused, culprit; 

· to recognize a civil claim brought against him/her;

· to drop charges on a civil claim brought by him/her;
· to withdraw a claim filed in his/her interests   

Filing a report or complaint about a committed offence is not on the list of actions that require the agreement of the legal representative of a minor aged 14-18. This means that a minor can legally file a report or complaint independently if aware about his/her legal rights and about the necessary procedures and competent people. 

As for administrative offences committed against a minor, the provisions of the Code on Administrative Offences do not make any distinction depending on the minor’s age and in all the situations affecting minors the interests of the latter are represented by their legal representatives – parents, adopters, custodians/guardians
.

1.2 Informing children about the legal procedures of complaint filing

Although certain rights concerning complaint filing have been recognized for children according to the above-mentioned legal provisions, their practical implementation is not yet well regulated. Not all the children are aware of these procedures and of their rights.

Child victims of abuse and neglect rarely file complaints on their own. They are not able to, do not know, or are too afraid to express their opinion, or do not realize yet the situation they have got into because they cannot compare it with other cases. Thus, there is a need for the intervention of third persons who either are obligated by the nature of their job or are driven by civic spirit to identify and report such cases.

Often parents or people who substitute the latter (custodians/guardians) are the ones who violate the rights of the child and thus we cannot refer to the general rule, which stipulates the right to appeal to different instances and competent bodies each time an offence takes place. That is why it is very important for specialists who are in contact with abused and neglected children and citizens in general to report such cases. 

It is as important to stipulate expressly by law the situation when information about abuse or neglect may be reported by the child directly.

Children and their supporters must be aware what they can do and where they can address in similar cases, therefore they need to have access to:

· confidential counselling and advocacy concerning child abuse;

· possibility to call a hotline (even without divulging their identity);

· well-trained social services capable of prompt intervention to protect the child at risk;

· authorized services with investigation and immediate intervention capacity for such cases;

The Constitution of the Republic of Moldova guarantees its citizens unrestricted access to justice: “Any person has the right to effective remedy by a competent court of law against any acts that violate their legitimate rights, freedoms and interests”- article 20.

According to the provisions of article 53 paragraph 4 Family Code, the child has the right to file a complaint to the guardianship authority and from the age of 14 directly to the court of law. 

But in order to exercise these rights, the child, first of all, needs to become aware of their existence. If necessary, the child must benefit from a specialized legal counselling and this service should be free of charge.

Very little has been made in the direction of informing children about the procedures of filing denunciations and complaints concerning violence and abuse committed against them. Very few children know where they could address when their rights are violated.

1.3        The right of the child to free legal counselling

The law does not stipulate for mandatory legal assistance, so that any child would be able to benefit from the necessary legal assistance and information to know about their legal defence possibilities in cases of violation of their rights and interests.  

Legally, the representatives of the Tutelary Authority would be the indicated persons to intervene and make sure that children benefit from all the services, including legal counselling.

In Chisinau Municipality such problems can be easily solved, since by the decision of local public authorities the Directorate for Protection of the Rights of the Child has been established and includes a legal expert on its staff list. However there are no such divisions in the rest of administrative-territorial units. In this case, the tutelary authority, and especially the inspector for custodianship/guardianship, shall substitute the legal expert or intervene together with other services that have legal experts, including specialized law firms, and request free assistance for children.

Considering the above, there is the question about the level of training of these people in the issues related to protection of fundamental rights and interests of the child.

As for professional lawyers, there is no direct obligation to offer free counselling as needed; the Law on the Bar
 specifies that the lawyer “may” and not “is obligated” or “must” offer free services. The obligation of lawyers to offer free legal services arises in the situation stipulated in article 6 of the same law when other standard acts stipulate “offering legal assistance in officio” given the direct request from the “criminal prosecution body or the court of law”. The obligation to provide legal assistance in officio usually exists with regard to suspects, accused, or culprits and less for victims and damaged parties. 

The Criminal Procedure Code stipulates legal assistance in officio (free of charge) in cases of serious offences and especially grave crimes, when the victim is not capable of paying for the services of the chosen lawyer (article 58, paragraph 4, pp. 1 and 2).

At the same time, taking into consideration the classification of offences by article 16 CPC, in cases of offences against children, such as: deliberate medium or light physical damage, involvement of children in criminal activities or forcing them into immoral or sexual activities (other offences, the maximum punishment for which does not exceed 5 years of prison), it is very unlikely that free legal assistance shall be stipulated for the child victim.

Free assistance of a lawyer in the mentioned cases is stipulated by law as a right of the victim and not as an obligation of law enforcement bodies and courts to involve lawyers in officio in the process of defending the interests of an underage victim.

There may be different situations when before the intervention of criminal prosecution bodies or the court of law, before the initiation of criminal procedures, a child might require legal assistance like counselling on filing a criminal complaint, preparation of the package of documents and drawing up a civil request in compliance with the requirements of the Civil Procedure Code, until the court gets involved.    

The law on the bar does not stipulate other cases of address to the Bar Board for free legal assistance than on the part of criminal prosecution bodies and the court of law. Therefore, a possible address of the Tutelary Authority for counselling or legal assistance of a child victim of abuse is analyzed separately each time by the lawyer or the head of a specialized law company who decides on the possibility of free legal assistance, while the refuse option is also available.  

Therefore, it is absolutely necessary for all the administrative-territorial units have lawyers that could intervene and offer specialized legal counselling in cases involving children, irrespective of the fact whether it takes place within criminal, civil or administrative procedures. 

2.4   The procedural status of abused children within criminal procedures 

The abused child, according to the criminal procedure legislation, depending on the stage of the procedure, can have different procedural statuses. For each of them, the law stipulates certain rights and obligations. Hence, children can have the following statuses: victim, damaged party, or witness.

Victim is a person who has suffered as a result of an offence in the form of physical, moral or material damages (article 58 CPC).

Damaged party is an individual who has suffered from a moral, physical or material harm and has been recognized as the damaged party. A victim can be declared a damaged party only after he/she agrees and files a written request.

The damaged party, as part of accusation, has an active role in the criminal procedure collecting and presenting evidence. For example, the damaged party has the right to propose witnesses, present corpus delicti, documents and any other evidence. The person can give up their status of damaged party anytime, but that is not a ground for ceasing criminal prosecution, unless the offence is from the category of those that are brought to court exclusively based on the complaints of the damaged party. Even if the person gives up their status of damaged party, they shall still be considered as being a victim in the case and shall be obliged to testify as a witness.

The testimony and hearing of the damaged party is performed according to the legal provisions related to testimony and hearing of witnesses.

Witness (article 90 CPC) is a person that has information on any circumstance that is to be clarified within the case. The witness is summoned as such by the criminal prosecution body or the court of law to be heard with regard to actions and circumstances that the witness is aware of. 

The witness is obligated to testify and to participate in procedural actions, to tell the truth and to say everything they know about the case.

The law provides for a number of persons who cannot be summoned as witnesses in a criminal procedure (article 90 paragraph 3 CPC): people suffering from physical and psychological disorders, who are not able to understand the circumstances that are important to the case correctly and cannot give exact and fair testimony with regard to those circumstances.

If needed, in order to decide whether a person is capable of understanding correctly the circumstances which are important to the case and is able to give fair testimony, the criminal prosecution body and, at the request of the parties, the court can invite an expert (article 90 paragraph 6 CPC).

This article implies that the court shall decide, taking into consideration the age of the child, whether they can be summoned as witness with regard to the circumstances of the case. 

The Plenum of the Supreme Court of Justice of R.M., in p. 12 of the Decision No. 39 of 22.11.2004 “On court practice in criminal trials regarding minors” recommended courts of law that whenever at the hearing of an underage witness “there are doubts with regard to the responsibility or capability of correct perception of circumstances that are important to the trial, it is necessary to perform a medical and legal, psychological or psychiatric expertise. In this sense, the court session can also hear experts in child and adolescent psychology (psychologist, social assistant, educator).” 

Parents, adopters, custodians or guardians of the child are their legal representatives and shall represent the interests of the underage victim in the criminal procedure – article 77 paragraph 1 CPC.

In the situation when a child lives and receives care at an institution, they are represented by the administration of that institution (article 144 paragraph 1 Family Code).

In the cases when the child victim has no legal representatives, the criminal prosecution body or the court of law designates ex officio the guardianship authority as the legal representative of the child.

The legal representative of an underage witness (parents, adopters, custodians or guardians) represents the interests of the child within the criminal procedure, accompanies and assists the child in procedural actions with his/her participation. However, on certain cases, parents or other representatives might not be the most indicated persons to accompany the child victim witness within the criminal procedure, either simply because they are the ones who have criminally offended the child or because they have unintentionally contributed to the offence by neglect.

According to provisions of article 480 paragraph 3 CPC, “the legal representative of a minor can be removed from the criminal procedure and replaced by another person, whenever possible, if there are reasons to believe that the current representative’s actions harm the child’s interests. A grounded decision on removing one and appointing another legal representative is made by the criminal prosecution body and, if necessary, by the court of law.” 

The law, however, does not specify who shall replace the failed representatives and the extent to which they will be able to protect the interests of the child. In this sense, there are also problems related to the child’s trust in their legal representative chosen or appointed by the criminal prosecution body or the court of law. 

These gaps could be filled by introducing in CPC and relevant standard acts that regulate the activity, as well as rights and obligations of the Guardianship Authority the function of a social custodian for all the child victim witnesses. This custodian must be a social worker with knowledge and education in law, specialized on the issues of child protection with the emphasis on the rights and needs of child victim witnesses during the criminal procedure. 

The duties of this social custodian may be: to prepare the child for the criminal procedure; to advise and assist them in exercising their special procedural rights; to cooperate with the legal representatives and lawyer of the child; to direct the involved persons (criminal prosecution officer, public prosecutor, judge) towards the needs of the child, as well as to contribute to the protection of the best interests of the child within the criminal procedure.

2.5 Persons authorized to hear child witnesses

Hearing of children within criminal procedure is performed by a representative of the criminal prosecution body (criminal prosecution officer) or by the court of law. In some cases, hearing of a child within criminal prosecution can be performed directly by the public prosecutor leading the criminal prosecution. These are the only legally authorized persons to perform hearings within the criminal procedure, and they cannot delegate their obligations to other people. In some cases, in order to perform an adequate hearing, assistance of certain specialists (educator, psychologist, legal expert, psychiatrist, etc.) can be requested.

Unlike the experience of other countries, Moldovan legislation does not foresee the possibility of directly authorizing the other person to hear witnesses. For example, in Poland, hearing of a child victim of abuse (especially sexual abuse) can be vested with an experienced psychologist, and the criminal prosecution officer or the court assists at the hearing by means of closed-circuit technical aids.

2.6 Summoning children for testimony 

Moldovan legislation provides for special rules related to the methods of summoning a minor for hearing, but does not stipulate for methods of informing and preparing the minor. The child is not notified in person directly by means of summons as it happens in case of adults, but is invited to testify as witness through legal representatives, and in case of an institutionalized child through the administration of the institution (article 478 CPC)

2.7   The place of hearing child witnesses 

The hearing rooms at the police station or court are rarely the most appropriate places for hearing children. Presence of a great number of people, special uniforms of police officers, judge’s or prosecutor’s clothing, distance, standing, upraised position of the court members are elements that can discourage and negatively influence the child testimony.

According to the general rules stipulated by the Moldovan legislation: “hearing is performed at the place where the criminal prosecution or court investigation is carried out” (article 106 CPC). The law allows, if needed, for the “hearing to be performed at the location of witness”. 

Thus, in accordance with this provision, it is legally possible for the hearing of a child to be performed by the criminal prosecution body (police or prosecutor’s) or by the court of law in specially arranged places outside these institutions.

In the reality, however, these methods are not used and child are heard at the police stations and regular court rooms.

To make the hearing methods mandatory, it is necessary for the law to stipulate expressly that in order to avoid traumas to child victims/witnesses, hearing of children should not take place at police stations or in court rooms. It is recommended to perform such hearing in smaller child-friendly rooms, where the audience can sit at a table.

2.8   The time and duration of hearings 

According to the Moldovan legislation, hearing of a witness is usually performed during day time (between 6 am – 10 pm). In exceptional cases (extraordinary cases), hearing can be held during the night. In that case, the person who performs the procedure must specify the reasons for it in the hearing minutes.

Hearing of a minor cannot be held for more than 2 hours without breaks, and cannot exceed 4 hours per day.

2.9    The manner of hearing child witnesses

According to international legislation, especially the Principles of Actions on Children in the Criminal System adopted in 1997 by the UN Economic and Social Council that elaborate on certain principles stipulated in the UN Convention on the Rights of the Child recommend to the states-parties “to revise, evaluate and improve the situation of child witnesses of offences in relation to evidence and procedures, to ensure full protection of the rights of the child. Direct contact between the child victim and the aggressor must be avoided as much as possible within investigations, as well as hearing in the criminal procedure. It has to be prohibited to identify the child in mass-media when the privacy of the child requires protection”. The mentioned principles encourage the member countries to allow “video recording of the child testimony and presentation of the recorded version in court as accepted evidence. Especially the police, prosecutors and judges must apply child-friendly procedures, that is, in police operations and hearing of child witnesses”. Other ways to make child testimony less traumatic – especially in confrontations with the abuser – would be broadcasting by means of a closed television circuit, through which the child would speak directly to the judge, having a screen between him/her and the aggressor and assisted by an appropriate person. This person can have access to the court room with the child or the child can testify in that person’s arms.

The criminal procedure legislation on hearing child victims as witness states that minors can testify as witness in the criminal prosecution and in the court of law with regard to the offence committed against them. When hearing a minor, the presence of an educator or psychologist is mandatory (article 479 and 481 Criminal Procedure Code). 

As stipulated by law, an underage witness in the criminal and administrative procedure shall be obligatory assisted by their legal representative, however not necessarily by a lawyer as well. The law foresees the need of participation of a lawyer by the mention “as appropriate”
. 

Participation of the legal representative during hearings does not exclude the obligation of the educator or psychologist to participate.

The hearing itself takes place by preliminary notification with regard to the object of the case and the proposal to testify by free description of certain known facts and circumstances. During the hearing, specific questions can be asked, and after the testimony of the witness they are asked about circumstances they have not referred to in their speech. It is forbidden to ask humiliating and insulting questions during hearing (article 109). It is also forbidden to ask suggestive questions and questions that do not require facts but opinions and presumptions. According to the Explanatory Decision of the Plenum of the Supreme Court of Justice No. 37, “it is forbidden for the criminal prosecution officer or the prosecutor to ask suggestive questions in hearing of an underage witness; they are obligated to apply methods that are not likely to harm the mental state of a person”.  Also in court examination “questions to participants in the criminal procedure shall be asked in such a way so that to exclude circumstances that can negatively influence the minor”. 

In certain cases, when the private life of the damaged party can be harmed, the law prohibits (article 111 paragraph 3) the accused person charged with a sexual offence and their lawyer to present evidence about the alleged character or personal history of the victim, except for the case when the court of law gives the corresponding authorization at the request of the accused person. The request is examined in a closed court session where the accused person and the prosecution have the possibility to present their arguments. After the closed session, the court shall grant the permission to present evidence about the alleged character or personal history of the damaged party, only if convinced by the relevance of this evidence and that omission of the latter could prejudice the accused person by affecting their acquittal if such evidence is forbidden. In such cases, the presiding judge sets limits for the presentation of evidence and questions. 

The hearing of a minor in the criminal prosecution phase is recorded in a written form in minutes. The law also allows video and audio recording of the hearing. Hearing in the court of law is held orally and testimonies are recorded by the court clerk. According to provisions of article 369 paragraph 3 CPC, hearing of the damaged party can be held as many times as required by court examination and they can give additional testimony with the permission of the presiding judge. In this sense, article 369 paragraph 3 CPC should be amended in order not to affect the rights of the defence to limit the number of hearings of child victims to the strictly necessary, especially when the victim or the damaged party has suffered from a mental, physical and/or sexual violence. It is also necessary to mention in the law that at the repeated hearing of a child, as well as within other investigation actions, the same educator or psychologist who have participated in the initial hearings and established a trust-based relation with the child should be present.

2.10 Special hearing methods

According to the general rule, the criminal procedure legislation of the Republic of Moldova stipulates that all the evidence accumulated within a criminal investigation shall be administrated only in the court of law, where the witness is directly addressed by the accused person and their attorney concerning actions and circumstances that have to be established in the case (article 100 paragraph 4 and article 109 CPC). 

This rule has few exceptions, when direct hearing of witness in the court of law is avoided. The exceptions refer to the following situations:

- Testimony of witness under protection (article 110 CPC) refers only to the situations when there are “well-grounded reasons to believe that the life, physical integrity or freedom of the witness or of their close relative are jeopardized in connection to their testimony within a criminal procedure on a grave, especially grave or exceptionally grave crime”;

- In cases when witness is seriously ill or outside the country (article 109 paragraph 3);

- “To reduce or exclude exposure of witness to an obvious danger or to reduce witness re-victimization” (article 109 CPC);

In the described situations, the law enforcement body admits hearing of witness under special conditions: e.g. hearing before an instruction judge, hearing without physical presence at the place of the criminal prosecution body or in the court of law, by means of technical aids that would exclude confrontation with the accused person, closed-circuit teleconference and other methods.

Considering the recent amendments to article 109 CPC that allow hearing of witness “for the purpose of avoiding their victimization” without physical presence in the court room, it is necessary for law enforcement bodies and the courts of law to be encouraged and directed to apply this provision each time they make a decision on hearing of a child victim of physical, mental or sexual abuse.

To avoid causing repeated traumas to the child through procedural actions of confrontation with the criminal during direct hearings in the court room and cross-questioning by the culprit, their attorney, the prosecutor or judge, it would be beneficial if the new provision was expressly mentioned under the chapter that regulates the special procedure in cases concerning minors and especially if completing article 481 CPC on hearing of child witnesses with a new paragraph. It should read as follows: “The presence of children in court should be avoided when there are well-grounded reasons to consider that their presence and hearing in the court room could cause new traumas and mental suffering related to the violent acts committed against them or in their presence.”

2.2 The role of educator or psychologist in protection of child victims of abuse and neglect

In compliance with the provisions of articles 481 and 480 CPC, when hearing a minor if he/she is a suspect, accused, culprit, damaged party or witness, participation of an educator or psychologist is obligatory. The educator or psychologist who participates in the hearing has the role of assuring correct hearing of the child and also establishing a psychological contact with the latter. During hearings, the educator or psychologist, with the agreement of the person who performs the hearing, has the right to ask questions to the child and make written observations about the accuracy of the way the hearing is held (article 479 paragraph 3 CPC).

The procedural status of those persons is referred to as specialist. According to article 87 CPC, a specialist is a person called in court to participate in a procedural action in cases stipulated by the Code and who has no interest in the result of the criminal procedure. The specialist must have enough knowledge and skills to provide the necessary assistance to the criminal prosecution body or the court of law. The opinion of the specialist does not substitute the conclusion made by the legal expert (article 87 paragraph 2 CPC). The specialist is invited to the court or the criminal body to make direct conclusions. The involvement of the specialist in the procedure takes place upon the request of the criminal prosecution body or the court of law and is mandatory for the institution where the specialist works. 

The law does not specify other special procedures concerning the role of the educator or of the psychologist. Hence, in Moldovan practice, the presence of the specialist is usually just formal – the educator is a stranger for the child who has had no contact and has never met the child before, is not aware of the child’s fears and his/her level of intellectual development. Moreover, in some cases during different procedural actions involving the same child (hearing within criminal investigation, hearing in the court room) different educators and psychologists participate. 
Recommendations concerning the above would be to stipulate expressly in the law that people who have not established contacts with the child earlier, as well as people who have studied Educational Science or Psychology, but do not have experience in the field shall not be allowed to participate as educators and psychologists in child hearings. The summoned educator or psychologist, according to the specifics of their activity, has to be involved in education, training or counselling of children of the same age as the child being heard. 

Participation of an educator or psychologist in hearing of minors is determined by the necessity to use data and results of the educator’s and psychologist’s work in preparing, holding and recording testimonies. 

These rights are explained to the educator and psychologist before beginning the hearing of a minor, which is recorded in the child hearing report.

�	 “Damaged party, civil party, the suspect, accused, culprit under 18 have limited legal capacity. The possibility to exercise their rights on their own is limited in cases stipulated by the present Code” – article 75 paragraph 4 CPC.


�	 Article 256 CPC “Interests of the person under administrative charges and of the damaged party that are minors or persons who due to their physical or mental disabilities are not able to exercise their rights in administrative contravention cases, have the right to be represented by their legal representatives (parents, adopters, custodians, guardians)”


�	 Law No. 1260 adopted on 19.07.2002, in force since 13.12.2002 “considering the financial situation of a person, the lawyer may offer their legal assistance free of charge” – article 5, paragraph 4.


�	 “The legal representative, as well as the representative by the provisions of article 92 and 92 of CPC participate in the hearing of child witnesses” – article 481 paragraph 3 CPC. Article 91 CPC refers to the rights and obligations of the legal representative and article 92 CPC refers to the rights and obligations of the lawyer invited by the witness to represent their interests at the criminal prosecution body.







