General analysis of conducting of juvenile interrogation due to the Ukrainian legislation
Procedure of witness examination in Ukraine conducts due to the Code of Criminal Procedure of Ukraine (hereafter CCP of Ukraine).

Witness examination. Cause for calling the witness is the presence of data that this person has information about facts of the case. Way of witness examination during pre-trial investigation is subjected by Articles 168, 169 of CCP of Ukraine. According these articles, witness should be examined separate from others - face-to-face. But due to the legislation it is possible to guarantee the presence of the interpreter in case when the witness doesn’t understand language of proceeding, or the witness is deaf or dumb. (Article 169 of CCP of Ukraine). Defendant of suspect (or accused) also may be present during witness interrogation if this interrogation is conducted by petition of the defendant or his client. (part2 Article 48 of CCP of Ukraine). In this case the person, who conducts the interrogation, couldn’t deviate from its conduction. Permission of case investigator, regarding defender’s presence at the witness interrogation (or other proceedings), is needed, when these proceedings are conducted on the initiative of case investigator. Witness should be informed about his rights including the right to failure of giving evidence regarding himself and members of his family, which is guaranteed by Article 63 of Constitution of Ukraine. Witness should be informed about Articles 178, 179 of Criminal Code of Ukraine and also he should be warned about criminal responsibility for giving false evidence or failure to give evidence. Juvenile witness is called for interrogation through his legislative representatives. Interrogation of juvenile witness aged under 14 years old, or at investigator’s decision under 16 years old, is conducted in the presence of pedagogue, and if it is necessary in the presence of doctor, parents or other legislative representatives of juvenile.
The aggrieved examination is governed by Article 171 of CCP of Ukraine. The person could be examined as aggrieved party only after appropriate order of law enforcement agency. This order confirms that the person recognized as the aggrieved party. The aggrieved party doesn’t warn about failure to give evidence, because the law (part 3 Article 49 of CCP of Ukraine) doesn’t bind him to testify. For aggrieved party testifying it is a right but not obligation. After the parson was recognized as aggrieved party, he/she could refuse from examination attendance – such refusal is one of the forms of failure to give evidence. The aggrieved party couldn’t be administratively liable for the refusal from examination attendance. Form of call and examination of injured juvenile is the same as the form of call and examination of aggrieved juvenile.
The Constitution of Ukraine is guarantees the right to failure of giving evidence regarding himself, members of his family and close relatives. This law applies in all legal relations, where it is possible to apply interrogation with the aim of getting information or other data for further investigation or institution of a case. But there is a conflict in procedural character of interrogation procedure, the conduction of which is described in Constitution of Ukraine and Code of 
Criminal Procedure of Ukraine in different ways. Should person give evidence or not, is it his right or liability depends from its procedural character. 

Many issues depend from particular rights of individual persons, for example criminal process, which is contained in Articles of CCP of Ukraine. 

General procedure of witness examination in Ukraine according the Code of Criminal Procedure of Ukraine
If the person got a request for examination he/she should attend the investigator voluntary and as soon as possible. Otherwise, to the person, who makes default without valid excuse, could be applied the penalties by law enforcement agency.  (Article 70, 135, 136 CCP of Ukraine ).

New laws demand considerable attention to themselves. Introduction of the new regulation in the Constitution concerning ability of failure of giving evidence interpreted in different ways not only by theoreticians but also practitioners. New regulations and laws are always disregarded and violated. As a rule, violation appears in relation to those trial participants, whose status isn’t completely governed by the law or there is essential difference between their procedural characters.

The main typical violations are:
· person isn’t informed about his/her right to failure of giving evidence regarding himself and members of his family or close relatives; 

· warning of juveniles, who is under 16 years old, about criminal responsibility for false testimony and failure of giving evidence, while they are under the age of criminal responsibility for this acts of crime; 

· compel to testify by psychological or physical influence. 

General analysis of conducting of juvenile interrogation
Child is the person under the age of 18. Due to the Code of Civil Procedure of Ukraine (Article 184) juvenile interrogation should be conducted in the presence of pedagogue or close relatives (parents, foster parents etc.) but only if they are uninterested in the case. 
By authority of the court above mentioned persons could put questions to witness during interrogation. In exceptional cases, when it is necessary to establish the truth, during juvenile interrogation it is possible to put the person, who involved in the investigation, out of court. The permission of putting out of court could be allowed only by court authority. After expelled person returns to the court hall, he/she is informed about juvenile witness’s testimony and court gives him/her a right to put questions to witness. 

When interrogation of the witness under the age of 16 ends, he/she is always expelled from the court hall, except cases when court admits a necessity of the presence of this witness in the court hall. 
According to the Article 182 each witness should be examined separate from others. Unexamined witness couldn’t be present in the court hall during proceeding. Before witness interrogation, court proves identity of the person and  identifies witness’s age, occupation, his relevance to the case, his relations to other persons, who involved in the case, warns about criminal responsibility for false testimony and failure of giving evidence according to the Criminal Code of Ukraine.
Judge explains the witness, who is under the age of 16, about obligation of giving true evidence, but he/she is not warned about false testimony and failure of giving evidence. 

Witness interrogation begins with judge proposition to tell all information, which is related to the case. The first person, who can put questions to a witness, is the caller, then other persons who take part in the case. Complainant has the primary right to put questions to witness, only when he/she is called on court’s own motion. Judges have the right to put questions to witness during whole interrogation. 

Every examined witness stays in the court hall to the end of proceeding.  Court could allow witness to leave a court hall before the end of proceeding due to astipulation. Witness could be reexamined at the current or next proceeding by his/her own application, applications of other parts or persons, who involved in the case, or on court’s own motion. If there is a difference in the witness’s testimonies, court could appoint face-to-face confrontation.  

According to the Article 183, during interrogation witness could use written notes but only when his/her testimony related to numbers or other data, which is hard to keep in memory. These notes presented to the court and persons, who involved in the case. By decision of court authority such notes could be attached to the case. 

According to the Code of Criminal Procedure of Ukraine, article 166, juvenile witness could be called only through his/her legal representatives.

According to article 167, witness could be asked about the facts, which are related to the case, and also about identity of the suspect, accused or affected party. 

Witness is examined at the place of conducting of pre-trial investigation; in case of need it is possible to conduct witness examination at the place of his residence. Witness is examined separate from others witnesses. The investigator should provide that the persons, who involved in the same case, couldn’t meet each other to the end of interrogation. Before the interrogation investigator proves identity of the person, informs him/her regarding which case he/she called.  The investigator should clarify relationships between the witness and accused, suspected and affected party. And only after this procedure he conducts the interrogation. Investigator has a right to ask questions after witness finish his/her testify.  
According to article 168, interrogation of juvenile witness aged under 14 years old, or at investigator’s decision under 16 years old is  conducted according to the article  167 Code of Criminal Procedure in the presence of  doctor, parents or other juvenile representatives. Before interrogation, persons are informed about their obligation to be present at the interrogation, right to express his/her comments and put questions to the witness by investigator’s authority. Questions which were putted to witness by legal representatives, pedagogue or doctor and their comments should be placed on record. Investigator has a right to disallow a question, but this question also should be placed on record.  Witness, who is under 16 years old, should be informed about giving true evidence but he isn’t warned about criminal responsibility for giving of the false evidence or failure to give evidence. 

According to article 170 there should be record of evidence. Besides in this record should be pointed out: witness’s full name, age, nationality, citizenship, education, employment, position, place of residence and data about his/her relationships to accused and affected party. Witness testifies and his/her answers to the questions should be presented in the record form the first person. Witness has a right to write his/her testify in the presence of investigator. These testify are also placed on record. After interrogation, investigator should present the record to a witness. By the witness’s request, investigator could red out the record to him/her.  Witness and interrogation attendees have the right to make additions and amendments to the record. This additions and amendments are placed on record by investigator. The record is singed by witness, investigator and interrogation attendees. If the record consists of several pages, witness should sing each page. 

Problems of child interviewing in Ukrainian legislation 
Current situation in child abuse prevention demands development of organization and conduction of the interrogation, establishment of the separate investigatory actions in special equipped rooms.
Child interviewing, which is used as a method of getting information, which has big evidentiary value. More than 80 %  of the criminal, administrative and civil materials consist of injured party or witness testify, including child testify, which assist crime investigation, administrative investigation and rendering of decision related to civil law.
The place and value of the interrogation, in providing quality and efficiency of the investigation, is determined not quantitative indicators but ability of the investigator or judge to organize and conduct the interrogation. Interrogators should have knowledge of general and developmental psychology, because different social status and peculiarities of the child’s psychology specify communication character and way of child interviewing. 
Interrogation during investigation it is the process of getting information from the person, who has the data, which are very important for investigation of criminal, administrative and civil cases. Interrogation it is one of the most complicated activity of investigation and proceeding.  Complicacy of the interrogation mostly lies in child interviewing. At the same time child could be not only witness but injured. That’s why, when investigator makes decision on main issues of the case, he should take into account child’s psychology. Child unlike adult couldn’t understand that he/she has information which can be useful for investigation or court proceeding. Besides, such situation in which child appears as a witness or injured could influence his/her emotional and psychological state.   Investigator or judge should neutralize the negative psychological state and keep or enhance the positive one.
But in practice there are many situations, when child refuses testifying.

Criminal Code of Ukraine provides criminal responsibility for testimonial compulsion using different types of violence or child abuse by person, who conducts interrogation or pre-investigation.  

Such methods of child interrogation can be characterized in such manner: inadmissible methods, which contradict the law and those methods, which can lead to impossibility of child rights protection.

Efficiency of the child interrogation depends on question formation and right choice of place for interrogation.  One successful question can be decisive in the case.

According to investigative and judicial statistics, there is a tendency of increasing the number of cases, which were returned for supplementary investigation. It should be noted that among the reasons of such increasing are low quality of prejudicial inquiry and lack of professional qualifications of investigators. 

 Quality of prejudicial inquiry of juvenile crime investigation still remains low. That’s why it is necessary to improve professional qualifications of investigative authorities of internal affairs; because they are responsible for conducting prejudicial inquiry of juvenile crime investigation.
First of all, investigators should raise the quality of investigation, keep the law requirements regarding child rights protection, exclude from practice cases of juvenile interrogation, when juvenile, who is target of prejudicial inquiry, is called as witness. Investigation of such cases should be entrusted to highly skilled and experienced investigators.  Procuracy supervision should also take an important role in monitoring legality of conduction of juvenile crime investigation by prejudicial authority.
In 2006, according article 246, 249-1 of the Code of Criminal Procedure, 944 criminal cases concerning juveniles were returned for supplementary investigation to the public prosecutors.
According to judicial practice, the main reason of such return is incomplete conduction of the prejudicial inquiry. Absence of the special departments in prosecution authorities for monitoring of the process of juvenile crime investigation and observance of juvenile’s rights affect the quality of the materials, which are committed to the court.
In proceeding concerning juvenile should take part experienced public prosecutors, who took special training and have experience in conduction of such cases. The activity of the prejudicial inquiry, procuracy and court regarding juvenile crime investigation should have not only pedagogical but preventive effect.
Recommendations concerning changes in the law of Ukraine, with the aim of bringing them into line with European standards  

· Change the law concerning activity of law enforcement agencies, judicial and others bodies of state power, 

· Review of the procuracy role, which allow prosecution authorities initiate opening of the  special equipped rooms for juvenile interrogation, which reduce the risk to effect on juvenile victim on the part of infringer and make impossible to infringer enter a dismiss motion.   
· Change the law concerning judges with the aim of stopping the practice of penalty recovery for domestic violence, establishment other measures of punishment for committed crime. (the punishment shouldn’t do hurt to injured)  

· Create the code of ethics for police officers, which help them to work with injured children or children-witnesses. Organize professional or additional education for employees of law enforcement agencies in the sphere of juvenile interrogation. 

· Prepare and approve the law about providing material and monetary assistance to  injured persons
· Amend the code of judicial practice concerning procedure of juvenile witness/injured juvenile interrogation; create special rooms for juvenile witness/injured juvenile interrogation, where the child could testify only once.
